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This cause was heard on the government ap-

peal by the Circuit Court sitting in Seattle about

the 17th day of September, 1930. The Circuit Court,

after listening to the argument and after carefully

considering the briefs of both parties, reversed the



decision of the District Court in an opinion handed

down by the Honorable J. Stanley Webster on the

6th day of October, 1930.

This case involves what is perhaps the first pres-

entation to the Circuit Court of the subject of auto-

matic War Risk Insurance. The opinion is a thor-

ough, well considered, sound statement of the law

so far as it affects the subject of automatic War
Risk Insurance. The Circuit Court in its decision

held with the appellee in the major problems of

law raised upon the appeal, but felt constrained

to remand the cause for retrial by reason of a cer-

tain instruction of the trial court wherein the trial

court declared that the plaintiff was held to be in

sound condition when examined and accepted and

enrolled, except as to defects of record made by the

proper authorities at or prior to the inception of

active service to the extent to which such defect

is made of record.

The Circuit Court took the position that while

the plaintiff was in active service sufficiently to

qualify for automatic War Risk Insurance he had

not been accepted and hence could not invoke the

presumption of soundness since that essential con-

dition prerequisite had not been complied with.

The appellee submits that this instruction, if

erroneous, was, under the facts of this particular



case and under the particular instructions and ex-

planations of the trial court accompanying the in-

struction in question, rendered entirely harmless,

and therefore respectfully prays that this Court

grant a rehearing in the cause and in support of his

petition presents the following reasons:

I.

The instruction complained of was not ques-

tioned during the trial by the government other

than by a general exception, nor was it presented in

the brief of the appellant. The exact question in-

volved was not raised in oral argument. The appel-

lee therefore did not touch upon this subject and

now for the first time desires respectfully to invite

this Court's attention to the entire instruction which

the trial court gave on this subject. It will be noted

that the instruction (which is contained on page 86,

second paragraph, of the transcript of the record)

closes with the sentence, which has never heretofore

been specifically drawn to this Court's attention:

"The only disability disclosed by the rec-

ord, as I remember, is the amoebic dysentery
condition. '

'

Thus we find that the trial court itself explicitly

limited the operation of the so-called presumption

of soundness complained of, excluding from its scope

all disabilities incident upon the disease of amoebic



dysentery. Now, it so happens that under the facts

of this particular case there was no disability al-

leged or proved either by plaintiff or defendant at

or prior to the entrance in military service except

that of amoebic dysentery. It would therefore have

been impossible for the jury to have prejudiced

the case of the government under the terms of this

instruction, if erroneous, for the transcript and the

facts disclosed in the Bill of Exceptions show not

the slightest suggestion of any other disease than

amoebic dysenterj^ The instruction might there-

fore have been technically wrong in law, yet it is

clear that through the appropriate expression of the

trial judge all possibility of harm or prejudice was

plainly eliminated, and the impropriety, if any,

cured. The jury were, in so many words, told that

amoebic dysentery, in so far as it existed at the date

of entrance into active service, did not come within

the presumption of soundness. Fortunately for the

appellee the evidence of the plaintiff establishes no

other disease or condition antecedent to active serv-

ice and the government in its case made no conten-

tion whatsoever as to any other disease or condition.

Therefore the presumption of soundness did not and

could not, play any part in this case.

II.

Not only was the error, pointed out by the

Circuit Court, in the foregoing instruction, cured



by the clear, explicit statement of the trial judge in

the concluding sentence of the instruction but other

instructions contained in the charge of the court

likewise clearly remedied the harm, if any, inherent

in such instruction. We particularly rely upon the

instruction of the trial court found on page 89 of

the transcript. There the court declared

:

"Take all of these elements into consider-

ation and determine whether the condition was
permanent and total at and prior to his dis-

charge/^

Again the court declared on page 91 of the

transcript :

"* ^ * You will find for the plaintiff if

you find that he was in the military service on
April 6, 1917, and after April 8, 1917, and his

total and permanent disability dated from that

period of military service."

III.

Thus in substance and in fact the jury were

told that a total and permanent disability must be

found to have occurred during the period of active

service and that for the purpose of enabling them

to come to their decision on this question of fact

they could not apply the presumption of soundness

because in effect that presumption was inoperative

as to the disability of amoebic dysentery admitted

by both parties to have been the only disability that

existed at or prior to his period of active service.



IV.

It is to be regretted that appellee was afforded

no opportunity of placing this entire record before

the Circuit Court either in its briefs or when the

matter was before the court for argument. Appel-

lee, however, sincererly feels that it would be

inapropos to compel the plaintiff to submit to a

retrial of his case because of an instruction which in

its practical effect, even though erroneous, strict-

issimi juris, could have resulted in no prejudice

whatsoever to the government and could not in any-

wise have confused the minds of jurors or have

obscured the real issues in this case. Certainly under

the instructions of the trial court amplified as they

were by his explanations and statements, the finding

of the jury constituted once and for all a definite

adjudication upon all the questions of fact involved.

This verdict, under the facts, was proper and the

trial was free from reversible error. A retrial could

hardly delineate these issues in any clearer light

than that in which they were considered by the jury

in the former trial. In a desire therefore to avoid

prolonged expensive litigation, and in the belief that

a rehearing will adequately solve every question of

fact or of law arising in the trial of this cause, the

appellee respectfulh^ urges this Court to reconsider

the instruction here in question in the light of the

trial court's explanation and to grant the rehearing



herein prayed for and that upon such rehearing the

decision made and entered in this Court on the 6th

day of October, 1930, be vacated and this cause

affirmed.

Respectfully submitted,

GEORGE E. FLOOD,

GEORGE E. MATHIEU,
Attorneys for Petitioner.

The foregoing petition for a rehearing is in our

judgment meritorius and well founded in law and

is filed in good faith and is not interposed for the

purpose of delay.

GEORGE E. FLOOD,

GEORGE E. MATHIEU,
Attorneys for Petitioner.




